Much has been written about the rise of the local food movement in
I. INTRODUCTION
Over the past several decades, a resurgent interest in food has brought agricultural production into American cities. Just as in Voltaire's classic work, Candide, where the namesake character travels the world over only to decide it is best to be at home "cultivat[ing] our garden," so, too, have many urban and suburban dwellers found great interest in locally grown food. Manifestations of this boom include the rise of fanner's markets and community gardens, as well as the proliferation of urban agriculture ordinances.
Such ordinances typically include provisions allowing urbanites to keep chickens, grow gardens in their front yards, and engage in micro-scale agricultural production, ordinarily for personal use and, occasionally, for sale at farmer's markets and neighborhood use.2 What has received less attention is an emergent boomerang effect of this movement:
while the first wave of urban agriculture has brought agriculture to the cities, city dwellers increasingly want to go to rural areas to visit agriculture in its native habitat. Wine drinkers want to visit the vineyards of their favorite wine; raw milk purchasers want to visit the farmer and the cows that made their milk; organic produce lovers want to have farm-to-table dinners in barns just feet from where the food was grown; meat lovers want to purchase beef directly from the rancher who raised-and slaughtered-the animal. Different names have been given to the movement, such as agritourism 3 or, sticking with the contemporary movement's Italian antecedents, agriturismo. Those who take to the movement had been called the "new agrarians"' and "urbanistas."6 But none of these names capture the essence of the exploding, but nascent, movement at the rural urban fringe. Indeed, the very rise of the movement is as if today's modern Candides had decided not simply that the best of all possible worlds was in the tending of gardens, but in the tending of foodsheds. As such, the regulatory structures that need revisiting are not just those of urban and suburban areas, but the rural areas to which the local food movement now turns.
In discussing the movement, this article will use the term "food agritourism" to mean those activities, not readily fitting into existing norms of agriculture or food production, that have the following five characteristics: a local grower or producer; growing and harvesting food; producing and selling a food product; marketing activities around food products that may, or may not, involve food; and a location that is rural in character, typically at the urban edge, and that may or may not have an agricultural use on premises.
While "food agritourism" is an admittedly imperfect term, simply having any name at all for the movement can help to begin a more coherent conversation about the regulatory structures that should apply to it. While the movement has brought a spate of new business, and promises even more business, to small farmers desperate for industrialized farming operations." Indeed, today's rural economies are exceedingly diverse in both economic activity and employment. 12 Despite record United States agricultural exports and net farm income in recent years, 1 3 small farms are largely not sustainable solely as agricultural uses. 1 4 For those remaining on small family farms, off-farm income has provided the lion's share of income-upwards of 90% of household income-for at least a decade. 1 5 Most of small farmers' off-farm income is from wage-and-salary jobs or self-employment either in the adjoining rural economy or, more likely, a nearby city. 16 This has special importance for small farms, for, as profits from traditional farming have been declining, smaller farm operators have increasingly turned to alternative sources of income as a way to supplement their household earnings and maintain their way of life.
1 7 An alternative to off-farm income is referred to by the United States Department of Agriculture's Census of Agriculture as an "on-farm diversification activity." While this term includes a variety of activities, it generally encompasses activities meant to widen the base of a farm operator's business to include non-agricultural uses. As one report put it, an "on-farm diversification activity" is the "entrepreneurial use of a farm or agricultural resource for a nonagricultural purpose for commercial gain." 8 At the same time, an increasing attention to food among urban populations has also manifested itself in an increasing desire to more fully experience food production. 19 In urban areas, this has been evidenced in the rapid rise of farmers' markets,20 as well as ordinances amending codes to permit chickens and front-yard gardens in areas where they were previously zoned out.21 At the same time, there has been a desire of urbanites to experience rural life and interact, in some meaningful fashion, with agricultural production. According to the 2007 National Survey on Recreation and the Environment, respondents listed the following reasons for why they visited a farm, ranch, or rural setting: enjoy rural scenery (rated important by 75%); visit family and friends (53%); learn about where food comes from (46%); watch and participate in farm activities (43%); purchase agricultural products/pick produce (34/32%); spend the night (33%); and hunt and fish (14%).22 Participating in the place where food or agriculture products are made-whether it is through a farm-to-fork dinner or a wine-tasting event-is rapidly gaining ground as a means of leisure-time activity.23
Most of these rural, agriculture-centered diversification efforts are based upon selling food, or they otherwise sell food as a part of another non-food activity. This has led to an intersection of food safety law and land use law in rural communities that, previously, had little precedent. As this movement expands, there is a growing need to understand how regulations for food safety and land use can work together in regulating this increasingly common rural use. The problem, however, is that there is little formal discussion of the change that is coming about, and thus little effort to provide a holistic solution to the problems. Instead, farmers upset with the regulatory problems they face have sought the exact opposite-deregulation-on the food safety and land use fronts. However, this article posits that the dramatic efforts to effectively eliminate food safety and land use regulations governing food agritourism use may ultimately jeopardize the entirety of the movement. Potential hazards for the industry include an inability to shut down rogue businesses, potential perceptions of cronyism that will taint the industry once these exemptions become public, and potential perceptions of danger in the product equally resulting from the lack of regulation. There is no need for this nascent industry to place itself at such a risk of real, or even perceived, disadvantage in the marketplace. Instead, this article will argue for, and offer, several options for a more coherent regulatory approach to these food agritourism uses that would continue to regulate to protect public health and safety, permit and encourage growth of the agritourism uses, and also protect the industry.
III. THE CASE OF FOOD SAFETY
Food products sold in food agritourism vary widely, which is a major factor contributing to the confusion in regulating the industry. On the one hand, food agritourism could involve "U-picks" where customers pick their own apples, peaches, or strawberries.
However, that same U-pick might also sell apple, peach, or strawberry-rhubarb pies baked in a home kitchen. A nearby small dairy might sell raw, unpasteurized milk directly to consumers, and another farmer down the road might sell self-raised and slaughtered animals to nearby urban customers found through a local listing on a website like Craigslist. At the end of the road, an organic farm may run farm-to-table dinners on Saturday nights made from organic food planted adjacent to where the dinners are held. A collection of small farmers providing such opportunities for engagement with agriculture at the rural urban fringe is increasingly attractive to urban dwellers seeking to better connect with local food; moreover, such food agritourism is also an important secondary form of income to small farmers that need income diversification. Of course, those same urban dwellers expect that the food they purchase at food agritourism sites will be as safe, or safer, than what they can get in the local grocery store. What regulation, if any, is necessary to provide safety in these highly varied, direct-to-consumer transactions that will not kill the budding industry? Unfortunately, food safety regulations that affect food agritourism operations have only referenced food agritourism obliquely. Instead, food agritourism has been wrapped up in larger efforts to regulate major agriculture and food production operators. In response, small food agritourism operators have engaged in successful efforts to deregulate food agritourism from many of these larger food safety requirements. There have been two components to this deregulation effort. First, there has been a sustained effort to eliminate regulation of food agritourism uses from recently enacted federal food safety regulation. Second, there has been an incremental local effort to eliminate food agritourism uses from state and local regulation as well. This section first reviews how local producers obtained an exemption from the most important federal food safety legislation since the Great Depression; then, the section evaluates how food agritourism is equally seeking exemptions from state and local laws.
A. FEDERAL DEREGULATION: THE TESTER AMENDMENT TO THE FSMA
In March 2009, President Barack Obama created the Food Safety Working Group (the "Working Group") to offer advice in three areas: first, "upgrad[ing] U.S. food safety laws for the 21st century"; second, "foster[ing] coordination of food safety efforts throughout the government"; and third, "ensur[ing] laws are being adequately enforced to keep the American people safe from foodbome illness."24 The impetus of the Working Group's creation was a series of high-profile foodborne illnesses arising from contamination in foods as disparate as ground beef, peppers, peanut butter, pistachios, spinach, and cookie dough.
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The Working Group identified a "perfect storm" of challenges to the food system, including new disease agents, an increasingly globalized food supply chain, changes in 26 the U.S. population, and new dietary patterns.
Among those challenges were intentional contamination, such as the introduction of melamine to food products in China, which killed six babies in China and threatened millions.27 Similarly, the globalization of the food market also presents new food safety issues. For instance, the Working Group noted that "the United States imports food from more than 150 different countries through more than 300 ports of entry; about half of fresh fruits eaten in America are grown outside of the country; and more than three-quarters of U.S. seafood comes from non-U.S. waters."
Further, the Working Group found that more Americans are eating prepared foods: "approximately 50 cents of every food dollar is now spent on food prepared outside the home in restaurants, vending machines, movie theaters, and schools." In response to these challenges, the Working Group concluded that the nation's food safety system was "hamstrung by outdated laws, insufficient resources, suboptimal management structures, and poor coordination across agencies and states and local governments." 3 0 According to the Working Group, "at least a dozen [f]ederal agencies, implementing at least thirty different laws, [had] roles in overseeing the safety of the nation's food supply."31 This approach, the Working Group noted, "was 32 not rationally designed" and needed to be fixed.
In July 2009, the Working Group submitted a report in which it identified "three core food safety principles" to guide legislative action:
Principle 1: Preventing harm to consumers is our first priority; Principle 2: Effective food safety inspections and enforcement depend upon good data and analysis; [and] Principle 3: Outbreaks of foodborne illness should be identified quickly and stopped. 
34
A full discussion of the FSMA is beyond the scope of this article; however, several overarching aspects of the legislation are worth noting. First, the FSMA provided the Food and Drug Administration (FDA) a legislative mandate to prevent harm from food as opposed to simply responding to outbreaks, a regulatory shift that represented a sea change in the agency's mandate. The FSMA requires "food facilities to evaluate the hazards in their operations, implement and monitor effective measures to prevent contamination, and have a plan 26 FOOD SAFETY WORKING GROUP, supra note 24, at 1. in place to take any corrective actions that are necessary.
The FSMA also required the FDA "to establish science-based standards for the safe production and harvesting of fruits and vegetables to minimize the risk of serious illnesses or death," and significantly enhanced the FDA's ability to oversee food products coming into the United States.3 7 As the FSMA legislation was being debated, however, a major controversy emerged on whether these new regulations for food safety should apply to all food production, or if there should be some exemption for local farmers and food producers and, if so, how such exemptions would be defined. Though thousands of comments were submitted to this point, two such comments are indicative of the relative positions. On the one hand were those such as food writer and locavore champion, Michael Pollan, who argued:
Today the revival of local food economies is being hobbled by a tangle of regulations originally designed to check abuses by the very largest food producers. Farmers should be able to smoke a ham and sell it to their neighbors without making a huge investment in federally approved facilities. Food-safety regulations must be made sensitive to scale and marketplace, so that a small producer selling direct off the farm or at a farmers' market is not regulated as onerously as a multinational food manufacturer. This is not because local food won't ever have food-safety problems -it will -only that its problems will be less catastrophic and easier to manage because local food is inherently more traceable and accountable. I also want to urge the committee to reject calls to "water down" the food safety requirements in the bill as a way to satisfy some who say that small farms, organic farms, or others should not have to comply. Mr. Chairman, I have a number of small farms and organic farms in our membership, and all are committed to following whatever food safety rules that FDA deems to be important to protect public health. Size does not determine whether food safety is important-every consumer's health is just as important whether purchasing vegetables at a farmers market or a grocery store. Our industry has learned the painful lesson that we are only as strong as our weakest link. If Congress truly wants to build public confidence in our food safety system, all fruits and vegetables must comply with basic safety rules no matter where or how grown.
Rather than seek exemptions from basic food safety requirements, we believe technical assistance, training and financial support- including reduced fees for all small businesses-are more appropriate ways to assist small resource farmers and produce distributors to comply with important food safety and traceability standards. We are confident that every produce grower-in this country or abroad-should be able to comply with the commodity-specific standards and guidance anticipated from FDA for the safe production and handling of fruits and vegetables.
3 9
In the final days of debate over the FSMA legislation, over objections of those such as Mr. Stenzel, Senator Jon Tester of Montana offered an amendment, which offered several exemptions from the legislation for small farmers and food producers. In general terms, the Tester Amendment exempted food producers from the new federal requirements if they "(i) sell the majority of their food directly to consumers within the state, or within a 275-mile radius of where it was produced; and (ii) have less than $500,000 per year in sales."4 The Tester Amendment passed and became an important part of the FSMA when it was signed into law by President Obama on January 4, 2011.41 Years after the FSMA became law, local food producers are still wrangling over the scope of the exemptions for local food producers as the FDA enters the final phases of its rulemaking process necessary to implement the law, a process that is slated to be finished in 2015. 42 In explaining his support of the exemptions for local food producers, Senator Tester stated in a press release on the amendment that the exempted food producers "'would, however, continue to be overseen by local and state food safety and health agencies." 43 Tester clearly stated that the reason the exemption made sense was that state and local governments were better regulators of the local food movement. On the floor of the Senate, Senator Tester stated the following in extemporaneous remarks:
People have asked me . .. why do you think the small guys can even be regulated by the local and states regulators in this country? Well, first of all, they're small, there's a pride of ownership there that is real, they raise food, they don't raise a commodity as happens when the operations get bigger and bigger, and there is a direct customer relationship with that processor or that farmer that means a lot. And if a mistake is made, which rarely happens, it doesn't impact hundreds of thousands of people. We know exactly where the problem was, and we know exactly how to fix it. . . .
[T]he connection with that consumer makes it so that local entities can do that regulation much better than us anyway.
The passage of the FSMA with the Tester Amendment made clear that Congress did not imagine that it was eliminating all regulation of small farmers and food producers altogether. Rather, it appeared that Congress intended for legislation at the state and local level to continue on much as it had prior to the passage of the FSMA.
B. STATE AND LOCAL DEREGULATION: THE COTTAGE FARM, FOOD FREEDOM, AND

FOOD SOVEREIGNTY MOVEMENTS
The legislative battles around the FSMA had an unintended effect: while the battles led to increased regulation of major agricultural and food producer operations, they not only exempted small farmers and operators from federal regulation, but also galvanized such operators to seek similar exemptions from the very state and local government regulations that the FSMA exemption presumed would provide the bulwark of safety regulations for such operations.
This section reviews how exemptions for small farmers and food producers have been sought at the state and local government levels through expansions in existing cottage food laws, as well as through a rising tide of anti-regulatory sentiment in the food sovereignty and food freedom movements.
Cottage Food Laws
The most common-and most longstanding-effort to reduce burdens on local food production is the cottage food laws.
5
Despite the prevalence of such cottage food laws, historically, there has been scant legal attention paid to them. That changed with a 2013 study by the Harvard Food Law and Policy Clinic (Study). The Study provides much-needed insight into this movement, and several of its key findings are summarized here.
States have historically retained the power to write their own food laws; however, given the complexity of the subject matter and the relative lack of expertise at the state level, the Model Food Code, which is produced by United States Food and Drug Administration (FDA Food Code),46 has proven a popular basis for state food standards. Included in this FDA Food Code were food establishment provisions with which many cottage food producers found it difficult to comply. 4 As a result, the Study found, two common methods of amending the FDA Food Code have emerged in recent decades at the state level to assist cottage food industry growth: (i) "modifying the definition of 'food establishment' to exclude home 44 
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kitchens"; and (ii) "creating a separate legal structure for cottage food production." Even with these statutory changes to the FDA Food Code, the Study found five types of restrictions on the cottage food industry remained: (i) limits on the "cottage food products allowed"; (ii) "limits on where cottage food products can be sold"; (iii) "required registration, licenses, and/or permits"; (iv) "limits on total sales"; and (v) labeling requirements.
First, with regard to the types of cottage food products allowed, the Study found that states typically "limit cottage food production to foods that are 'not potentially hazardous. Fourth, the Study found that "about half of the states that allow cottage food production place a limitation on the amount of income a cottage food operation can earn and still qualify as a cottage food operation. " The Study found that most, but not all, limitations were based on dollar amounts, which ranged from 56 $5,000 to $50,000 per year.
Fifth, the Study found that "almost all states with cottage food laws have labeling requirements," most of which mandated common disclosures. Id. (noting that restrictions limit sales to "farmers markets, county fairs, roadside stands, on the producer's premises, and through community supported agriculture operations").
5 4 Id. at 13. 5 5 Id. at 14. 56 Id. 
Food sovereignty
Food sovereignty is part of an international movement to constitutionalize a right to food that is seeking to find a foothold in the American political landscape.5" The first global forum on food sovereignty was held in Mali in 2007 and resulted in the Declaration of Nyeleni, 5 9 which provides, in part, this definition:
Food sovereignty is the right of peoples to healthy and culturally appropriate food produced through ecologically sound and sustainable methods, and their right to define their own food and agriculture systems. It puts the aspirations and needs of those who produce, distribute and consume food at the heart of food systems and policies rather than the demands of markets and corporations.6
Food sovereignty is most often associated with its international advocates, such as La Via Campesina, or the International Peasant's Movement,61 as well as international policies, such as General Comment 12 to the International Covenant on Economic, Social and Cultural Rights, which defines the right to adequacy of food as realized when "every man, woman and child, alone or in community with others, has physical and economic access at all times to adequate food or means for its procurement."62 The United States is not a party to this covenant.
The food sovereignty movement in the United States, however, has struggled to find a true legal footing. For instance, the Supreme Court has never recognized a right 63 to food, and the food sovereignty movement had little impact on the FSMA. However, the movement is gaining some traction at the state and local level.
No state has invested more in the food sovereignty movement than Maine. A 2011 joint resolution passed by the Maine Legislature provided that the "basis of human sustenance rests on the ability of all people to save seed and grow, process, consume and exchange food and farm products," and thus resolved, "to oppose any federal statute, law or regulation that attempts to threaten our basic human right to save seed and grow, process, consume and exchange food and farm products within the State of Maine. The preamble of the Ordinance provides, "We hold that federal and state regulations impede local food production and constitute a usurpation of our citizens' right to foods of their choice."66 Section 5 of the Ordinance provides most of the substantive provisions, which include exemptions from licensure and inspection, as well as affirmative rights such as "the right to produce, process, sell, purchase, and consume local foods."67 In effect, the Local Food Ordinance establishes a rights-based approach to food that suggests a mere statute or ordinance could not supersede.
The legality of these rights-based ordinances, however, was tested in a recent case, State v. Brown, where a dairy farmer in the town of Blue Hill, which had passed a version of the Local Food Ordinance, sold raw milk directly to customers but refused to obtain state licenses.68 Among the questions before the court was whether the Blue Hill ordinance could remove the obligation of the farmer to obtain the state license. In reviewing the Blue Hill ordinance, however, the Maine Supreme Court used canons of construction to avoid conflict with state law, and thus held that, since the Blue Hill ordinance did not expressly state that it sought to preempt state or federal law, "[w]e construe the plain language of the Blue Hill Local Food Ordinance to exempt local food producers and processors only from municipal licensing and inspection requirements.... So limited, the issue of preemption is avoided." /news/can-food-sovereignty-laws-protect-local-farms-annihilation.
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A COORDINATED APPROACH TO FOOD SAFETY unwavering principles of supremacy and preemption, the food sovereignty movement's toe-hold at the local level indicates a desire for hyper-local control over food agritourism and, further, an increasing concern with even local regulation on agriculture and food production that might interfere with the relationship between farmers and those they feed.
Food Freedom
Food freedom is the least well defined, and perhaps also the least powerful, of the three local food producer anti-regulation movements.
Nonetheless, its rise is indicative of a desire to have less state and local government involvement in local food production.72 Thus far, no explicit "food freedom" legislation has been passed; however, its prevalence in statehouses around the country as proposed legislation is indicative of a rising tide that could potentially result in more legislation that could, in fact, become law.
Arguably the most dramatic food freedom bills were those proposed in 2012 sessions of the Utah and New Hampshire legislatures, which purported to exempt local food from federal regulation, a clear effort to challenge the legitimacy of the FSMA. The Utah bill proposed that an agricultural product grown or produced in the state that remained in Utah would not be subject to regulation by the federal government, and, moreover, any officer, employee, or agent of Utah or an officer, employee, or agent of any of Utah's political subdivisions who enforced federal food safety law would be guilty of a misdemeanor. A review by the state's legislative counsel noted that "there is a high probability that a court will find that this bill violates the Supremacy Clause" and the legislation was not passed.
The proposed New Hampshire Food Freedom Act provided that "all foodstuffs that are grown in and remain within the borders of the state of New Hampshire shall be regulated solely by the state of New Hampshire and shall not be subject to federal regulation, nor inspection of growing or production facilities by federal official or their agents." The bill also prevented municipalities from making or enforcing "any food ordinance or bylaw which is more 76 restrictive than the requirements" of the state food laws.
The New Hampshire bill was also rejected.
Not all "food freedom" bills have had such explicit anti-federal government regulation; however, most seek to limit state and local government regulations on local food. In Wyoming, the state legislature in 2013 tried to pass the "Wyoming Food Freedom Act." Although the bill passed the House, it died in the Senate. According to one of the representatives, this is "the first in a series of 'food freedom' bills that Rep. Massie plans to introduce this year,"," although no subsequent "food freedom" legislation is evident.
C. IMPLICATIONS OF FOOD DEREGULATION FOR THE FOOD AGRITOURISM INDUSTRY
Collectively, small farmer and food producer exemptions in the federal FSMA, and the cottage food, food sovereignty, and food freedom movements seeking exemptions from food regulation at the state or local level, indicate an overall frustration with food regulation by small farmers and producers. Indeed, it may well be that food agritourism still faces too much food safety regulation. The emergent food agritourism industry, however, will have to decide whether pursuing deregulation from federal, state, and local governments ultimately makes sense as a strategy for economic growth. Food agritourism is presently a small, largely upper-middle class industry.86 While it appeals to some because of its lack of corporate-ism, for most it is 817 an experience with a sense of small-scale luxury.
Food agritourism will not become more mainstream if there is a growing sense that participation in food agritourism activities presents a higher risk of food safety. The veneer of health that food agritourism presently enjoys could very quickly be ruined by just a few bad actors. Rather than no regulation, a more coherent and rational regulation of food agritourism makes better sense. , 2014) , available at http://massie.house.gov/press-release/press-release-usrepresentative-massie-introduces-bipartisan-milk-freedom-legislation.
IV. THE CASE OF LOCAL BUILDING AND ZONING LAWS
Food safety regulations, while potentially onerous, are really just the tip of the iceberg in terms of regulatory problems faced by local food producers in rural areas. Many such producers are engaged in a number of on-farm diversification activities, which often mix food and other types of entertainment. Trying to engage in such activities, however, can quickly lead to regulatory problems, most often with county building and planning departments.
Many food agritourism activities first encounter these issues in trying to convert farm buildings to spaces of public accommodations. For instance, a farmer may try to offer dairy barn tours to local schools, or to convert a working barn to a space for weddings or farm-to-table dinners." From a building code perspective, however, that is a substantial change in use: agricultural buildings are typically not regulated by standard building codes, while public accommodation spaces are typically among the most regulated building structures because of the potential for mass injury.8 Upgrading a barn to meet public safety standards can be cost-prohibitive, and finding a regulatory middle ground is not always easy.
These regulatory struggles have left many food agritourism providers to seek exemptions from local building and zoning codes under state exemptions for "agriculture." However, several recent state court decisions have narrowly construed the definition of agriculture, and thus shut the door, in many states, on food agritourism seeking exemptions intended for agriculture. That has not sat well with farmers; as recently passed legislation in Virginia illustrates, farmers are fighting back and obtaining state legislation specifically prohibiting local governments from regulating food agritourism uses under local building or zoning codes. This section first reviews recent court cases holding that food agritourism uses do not qualify for agricultural exemptions from local building and zoning codes, then considers the Virginia statutory response mandating such an exemption.
A. THE EXCLUSION OF FOOD AGRITOURISM FROM AGRICULTURAL EXEMPTIONS TO
BUILDING AND ZONING CODES
Within the last two years, at least four cases have considered whether local food agritourism operations could secure protection from local regulation by fitting within exemptions for "agriculture."
In sum, courts have been unwilling to expand definitions of agriculture to include food agritourism, thus opening these uses to the full extent of building and zoning code regulation. Take, 9 5 Although Mrs. Shore enjoyed some of the events at Maple Lane Farms, she complained about the noise, traffic congestion, and left-over trash that 96 occurred during and after the music concerts.
Mrs. Shore sought relief from various county boards and eventually, after a number of appeals by both parties, the county Zoning Board ruled that Maple Lane Farms could hold only one concert per year.97 Maple Lane Farms disregarded the decision, reasoning that their farm was an agricultural activity that was exempt from regulation and was protected by the Tennessee Right to Farm statute. 98 Ms. Shore filed suit against Maple Lane Farms seeking a declaration that the music concerts were not protected by the Right to Farm Act, were therefore subject to zoning regulations, and further, constituted a nuisance. 99 Both the trial court and Court of Appeals dismissed Ms. Shore's lawsuit, finding that the activities were agricultural in nature. 100 The trial court found that Maple Lane Farms was an active farming operation under the Tennessee Right to Farm Act and that Ms. Shore did not rebut the presumption in the Right to Farm Act that farming operations were not a nuisance. 101 In affirming this decision, the Court of Appeals found that the activities at Maple Lane Farms were agritourism, which is the equivalent of agriculture under the Tennessee Right to Farm Act.102 Ms. Shore appealed the decision of the Court of Appeals.
In a unanimous opinion, the Tennessee Supreme Court reversed the lower courts' dismissal of the lawsuit, finding that the lower courts "overlooked" the threshold issue of whether the activities complained of were covered by the Right to Farm Act. 103 The court explained that the "Tennessee Right to Farm Act does not extend nuisance protection to all activities occurring on a farm." 10 4 Instead, the protection is applicable "only to the 'land, buildings and machines used in the commercial production of farm products .... "'10 The mere fact that some farming activity occurs at Maple Lane 9' Id. at 409. Farms was insufficient; the question instead was whether the music concerts that Ms. Shore complained of were part of a farm operation as covered by the Act. 106 The Supreme Court found that the concerts did not fall under this definition because the music concerts "bore no relation to the production of cattle, corn, vegetables, strawberries, or pumpkins at Maple Lane Farms."107 The court also found that the music concerts did not meet the definition of "agriculture" to be exempt from county zoning regulation.10s As the Tennessee Supreme Court noted, agriculture is changing, and it is likely that these issues will continue to arise across the country. 109 Producers and landowners are diversifying and adding different types of activities to their farms in order to generate income. Other examples of this type of diversification include hunting leases, roadside vegetable and fruit stands, and pumpkin patches. Whether these activities will fall within the protection of a state right-to-farm act will depend on the specific language of the act and the specific facts of each case. In addition, another 2013 case, Greenfield v. Multnomah County, 110 illustrates how litigation can arise from ambiguity in a state statute defining agriculture. Greenfield v. Multnomah County arose out of dispute concerning the extent of a modification to a farm stand permit granted to Bella Organic (Bella). Bella requested a modification to its farm stand permit that would allow it to conduct a variety of fee based activities, including small gatherings, birthday parties, harvest festivals and farm-to-plate dinners for 150 people, totaling forty-five events per year. The application was heard by a hearings officer who approved (1) farm-to-plate dinners, but reduced the amount of guests to seventy-five, and the number of events to twenty per year; (2) up to twenty-four harvest festivals, including use of a food cart for fee based activities; and (3) "small scale gatherings such as birthdays, picnics, and similar activities."112 Bella also requested to use tents on the property in connection with the dinner events and other activities, which the hearings officer denied.11 Both Bella and the opposing party, Greenwood, appealed the decision to the Land Use Board of Appeals (LUBA).
After review, LUBA concluded that farm-to-plate dinners were "banquets" which were prohibited under the farm stand statute. 1 14 Additionally, LUBA agreed with the hearings officer that tents and viewing structures were improper because they were only used in connection with promotional activities, not agricultural activities. Finally, LUBA concluded that the small-scale gatherings were permissible.116 All three parties-the County, Bella and Greenfield-appealed. Similarly, a U.S. bankruptcy court rejected an application of an agritourism operator that used a rural property for recreational activities open to the public for a fee, including ice skating, skate sharpening, sledding, hayrides and archery, in addition to growing pumpkins and watermelons on land other than the subject property, to file for bankruptcy under provisions for farmers.131 The bankruptcy court concluded that the operator's "assertion that agritourism is a farming operation is not supported by the letter or spirit" of the Bankruptcy Code.132 The court added, "By his logic Disneyland is a farming operation because it was built on land that had formerly been an orange grove."133
These four cases are indicative of the increasing litigation faced by the uncertain position of food agritourism: because of food agritourism's unique blend of activities and uses, courts have been unwilling to grant access to broad exemptions for agricultural uses; on the other hand, the full applicability of building and zoning codes, intended to regulate urban uses, to these food agritourism projects is onerous.
B. STATUTORY EXEMPTIONS OF FOOD AGRITOURISM FROM BUILDING AND ZONING
CODES
In response to the frustration over permitting, and in light of cases that have not provided relief under agricultural exemptions, legislation is now taking shape at the state level to limit local land use controls over agritourism uses. Notable here is legislation enacted in 2014 in Virginia.134 In Virginia, the Governor recently signed a landmark agriculture bill, creating more rights and economic opportunities for small family farms.135 Senate Bill 51 amends the Code of Virginia to add a section 15.2-2288.6, relating to local regulation of activities, which provides that local governments must not prevent "the carrying out of any of the following activities at an agricultural operation . . . unless there is a substantial impact on the health, safety, or general welfare of the public," which includes agritourism activities; the preparation, processing, or sale of food products; or "other activities or events that are usual and customary at Virginia agricultural operations."136 Further, the legislation provides that no local government "shall require a special exception, administrative permit not required by state law, or special use permit for any [agritourism] impact on the health, safety, or general welfare of the public."13 It is too soon to know whether the Virginia legislation will gain momentum in other states, much less whether it will have any significant impact within Virginia. It could be that local governments in the state will be able to easily meet the health and safety requirements that would allow for regulation of agritourism uses. Nonetheless, the legislation's mere presence is likely to have a chilling effect on Virginia's local governments' willingness to regulate in the gray areas that food agritourism occupies.
C. IMPLICATIONS OF BUILDING AND ZONING DEREGULATION FOR THE FOOD AGRITOURISM INDUSTRY
Thus far, the Virginia statute making it more difficult for local governments to apply building and zoning codes to food agritourism uses appears to be an outlier; the majority of states continue to provide rural building and zoning exemptions explicitly to agricultural uses, and most still view such exemptions narrowly to exclude food agritourism. 13 Here again, food agritourism faces a difficult choice: building and zoning codes are built around urban use, and focus on protections needed for urban living. At the same time, deregulation from building and zoning codes can lead to shoddy construction practices more likely to result in injury. Again, food agritourism is an industry where people are not expecting to be hurt or face increased danger beyond what they might find in their grocery aisle. An industry perceived as skirting all regulation becomes more questionable in the minds of potential customers. Like with food safety, a more coherent regulatory structure for food agritourism buildings and uses makes more sense than outright deregulation.
V. ALTERNATIVES TO DEREGULATING THE LOCAL FOOD LANDSCAPE
The problems associated with over-regulation of food agritourism are readily enough perceived: too much regulation will destroy the nascent industry. On the other hand, deregulation of food agritourism also has problems that its proponents may not find so obvious. First, deregulation is problematic for the industry when, inevitably, accidents and illness result from operations. A major 2011 study by the Centers for Disease Control estimated that, at the time, "each year roughly 1 in 6 Americans (or 48 million people) get sick, 128,000 are hospitalized, and 3,000 die of foodborne diseases."139 Further, rural locations, such as rehabilitated barns and other agricultural equipment, have inherent risks associated with them because most were not built for human use. Whether it is a foodborne illness or an injury resulting from a building defect, complete deregulation could easily cause a backlash against food agritourism. Second, total deregulation eliminates licensing, the easiest mechanism for shutting down a "bad actor," altogether. This is especially problematic because just a few bad actors could ultimately taint and threaten the industry. Third, even minimal licensing provides a mechanism for information gathering, which can facilitate better coordination of the industry. Fourth, even a basic licensing structure provides a mechanism to ensure a minimum standard of industry best practices, whether related to food handling, hosting an event in a barn, or other food agritourism uses These are just some of the reasons why pursuing complete deregulation of food agritourism is a shortsighted remedy to overregulation.
As an alternative to both onerous regulation and deregulation, this section seeks to offer an alternative path that provides a minimum regulatory structure that would meet the following goals: provide a regulatory structure that protects public health and safety; maintain a reasonable regulatory burden relative to food agritourism's profit size; provide an alternative economic development strategy for local farmers; provide urbanites access to local food; and provide urbanites access to rural activities that may or may not be associated with food. 140 The proposal here is necessarily conceptual
given that a specific plan would need to be tailored to the unique circumstances where the food agritourism is taking place.
A. FOOD AGRITOURISM DEVELOPMENT DISTRICTS
Many food agritourism uses are clustered in rural location at the urban edge.
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Because of this proximity, it makes sense for these uses to be brought together to improve the visitor infrastructure for their food agritourism businesses. This could include things like signage, restroom facilities, marketing materials or a way-finding smartphone app. Urban businesses have, for nearly two decades, engaged in this kind of collective organization through business improvement districts, or BIDs. BIDs are enabled by state statute and, essentially, permit businesses within a given area to assess themselves a fee that is then collected and used for purposes approved of by the 142 BID.
To begin operation, BIDs typically require a vote of those property owners that would be assessed the fee. valorem tax, but they may assess special fees upon members in the district.
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A similar structure could also be used for food agritourism: a state statute could enable those areas that wish to engage in, and grow, food agritourism to vote to assess themselves a fee that would go into a food agritourism development district that could, in turn, be used by a group to provide the kinds of upgrades and infrastructure to a rural area that would make them even more amenable to urban dwellers interested in food agritourism.
B. STATEWIDE PLANNING AND MARKETING FOR FOOD AGRITOURISM
In addition to permitting and facilitating food agritourism's self-funding through food agritourism development districts, the state and local governments could also encourage and engage in statewide planning for food agritourism. The more this is engaged in as part of a long-term, ground-up visioning exercise in which food agritourism providers have input, the more likely there is to be agreement between those providers and the regulators.
Second, the state can assist the development of food agritourism by revising relevant code provisions to either explicitly include or exclude food agritourism uses. One of the causes of overregulation, as well as litigation, is an uncertainty of which laws apply to a food agritourism use. As this article has discussed, litigation has arisen over whether food agritourism constitutes "agriculture," and there remains uncertainty over the applicability of exemptions in the FSMA to such food agritourism uses. Indeed, states that wish to encourage food agritourism may also want to revise their cottage food and other food agritourism-related laws to more explicitly reference food agritourism uses that are prominent-or which the state seeks to make prominent-in that state.
Third, a number of states are now offering some type of tax credits or liability waivers for those engaging in food agritourism uses.1o Finally, states with land grant universities may wish to create divisions specific to food agritourism within their farm extension programs to encourage its growth.
C. COORDINATED LICENSING AND PERMITTING STRATEGIES
The price of the above state and local government's economic development assistance is appropriate and reasonable regulation of food agritourism uses. The complexity of regulating food agritourism arises because it is difficult to categorize; VI. CONCLUDING REMARKS Over the past decade, American urban dwellers have taken to tending their gardens like never before. Now, these urban Candides are taking to exploring the whole foodshed of the urban area, even its rural fringe. This provides an exceptional economic development opportunity for small farmers, who have increasingly needed income diversification to make small-scale farming economically feasible. Food agritourism uses offer an opportunity to assist small farmers in this income diversification in a way that also coalesces with the movement for local foods. The movement should be assisted by regulatory structures that provide for both economic development and public safety. Deregulation is not the route to take. Instead, there is a need to recognize food agritourism as a new form of use that requires its own coordinated regulatory structure. Just as food agritourism blends aspects of urban and rural cultures, aspects of urban and rural regulatory structures are also necessary. A coordinated regulatory and market response, as outlined in this article, could seize from today's regulatory morass a partnership to both grow the food movement and provide an economic stimulus to rural areas.
